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DEPARTMENT  OF  AGRICULTURE 

7  CFR  Parts  1941, 1943, 1945, 1951, 
1962, 1965,  and  1980 

Pledging  All  Assets  as  Collateral  for 
Insured  Farmer  Program  Loans 

agency:  Farmers  Home  Administration, 
USDA. 

ACTION:  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  to  require  a  lien  on  all 
property  owned  by  an  FmHA  borrower 
when  such  borrower  receives  an  FmHA 
insured  loan.  The  reason  for  amending 
these  regulations  is  to  tighten  security 
requirements  and  the  test  for  obtaining 
credit  elsewhere.  The  intended  effect  is 
to  increase  the  protection  of  the 
Government’s  interest  and  reduce 
Government  losses. 

EFFECTIVE  DATE:  April  30, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Falcone,  Senior  Loan  Officer, 
Farmer  Programs  Loan  Making  Division, 
Fanners  Home  Administration,  USDA, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 

Washington,  DC  20250,  telephone  (202) 
690-4019. 

SUPPLEMENTARY  INFORMATION; 
Classification 

This  action  was  reviewed  under 
USDA  procedures  established  in 
Department  Regulation  1512-1,  which 
■implements  Executive  Order  12291,  and 
has  been  determined  to  be  nonmajor 
because  it  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983) 
and  FmHA  Instruction  1940-), 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities”  (December  23, 1983),  Farm 
Ownership  Loans,  Farm  Operating 
Loans,  and  Emergency  Loans  are 
excluded  from  the  scope  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  The  Soil  and 
Water  Program,  however,  is  subject  to 
the  provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
ofHcials. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 


10.404 — Emergency  Loans 

10.406—  Farm  Operating  Loans 

10.407 —  Farm  Ownership  Loans 
10.416 — Soil  and  Water  Loans 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program.”  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Public 
Law  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Discussion  of  Final  Rule 

On  February  15, 1991,  FmHA 
published  a  proposed  rule  on  this  issue 
in  the  Federal  Register  (56  FR  6315-6319) 
with  a  comment  period  ending  March  18, 
1991.  The  purpose  of  this  final  rule  is  to 
require  FmHA  borrowers  to  pledge  all 
their  assets  as  collateral  when  they 
receive  an  FmHA  insured  loan 
(exceptions  are  noted  in  this  rule).  Poor 
economic  conditions  in  the  1980's 
significantly  reduced  farmland  values 
and  caused  many  family  farmers  to 
default  on  their  loans,  which  eroded 
FmHA’s  security  position.  As  a  result 
FmHA  has  incurred  significant  losses. 
Therefore,  FmHA  amends  its  regulations 
in  an  attempt  to  prevent  additional 
Government  losses.  Tightening  security 
requirements  will  also  encourage 
applicants  to  pursue  more  vigorously  the 
requirement  to  obtain  credit  through 
other  sources,  which  will  allow  FmHA 
to  allocate  its  limited  allotment  of 
insured  funds  to  truly  needy  eligible 
family  size  farmers  and  ranchers. 
Amendments  have  also  been  made  to 
allow  FmHA  personnel  more  flexibility 
to  approve  subordination  requests  and 
to  release  liens  when  the  remaining 
security  will  be  adequate.  FmHA  has 
written  off  billions  of  dollars  in  farm 
debt  in  recent  years,  largely  because 
many  loans  were  undersecured.  These 
changes  will  reduce  Government  losses, 
prevent  borrowers  from  overextending 
themselves,  and  enhance  FmHA’s 
ability  to  provide  supervised  credit. 

Discussion  of  Comments  and  Changes 

Five  comment  letters  were  received 
by  the  close  of  business  on  March  25, 
1991.  The  deadline  for  receiving  written 
comments  was  March  18, 1991. 
Comments  were  received  from  several 
groups  representing  farmers,  a  State 
Commissioner  of  Agriculture,  a  United 
States  Senator,  and  the  Farmer  Program 
Committee  Chairperson  of  the  FmHA 
National  Association  of  County 
Supervisors.  Two  commenters  raised 


issues  that  did  not  relate  to  the  changes 
addressed  in  the  proposed  rule, 

Sevei  al  commenters  agreed  additional 
steps  should  be  taken  to  reduce 
Govemment  losses  and  protect  the 
public's  interest,  and  favorably 
commented  on  the  proposed  changes 
that  would  further  encourage  those 
applicants  who  have  the  ability  to 
obtain  credit  elsewhere  to  do  so. 

One  commenter  agreed  that 
subsistence  livestock  and  properties 
that  had  environmental  problems  or  no 
value  should  not  be  taken  as  collateral. 
The  same  commenter  raised  concerns  on 
taking  personal  assets,  including 
reserves  for  medical  and  education 
expenses,  for  collateral.  One  of  the 
exceptions  in  the  proposed  rule  stated 
that  cash  or  special  collateral  accounts 
for  necessary  family  living  expenses 
would  not  be  taken  for  collateral.  This 
exception  has  been  included  in  the  final 
rule. 

Another  commenter  recommended 
that  personal  vehicles  be  included  under 
items  not  to  be  taken  for  collateral.  The 
Agency  has  adopted  this  comment.  The 
Agency  has  had  a  longstanding  policy  of 
not  taking  a  lien  on  personal  vehicles. 
This  regulation  change  was  not  intended 
to  change  this  policy. 

Two  commenters  believe  that 
implementing  these  changes  run  counter 
to  the  intent  of  the  Administration  and 
Congress  to  assist  FmHA  borrowers  to 
graduate  when  they  are  able  to  obtain 
credit  elsewhere,  since  all  assets  would 
be  pledged  to  FmHA.  'The  graduation 
process  will  not  be  impeded  as 
regulations  allow  for  the  release  of 
additional  security  in  certain  situations. 
Additionally,  as  a  result  of  this  concern, 
the  Agency  has  amended  its  regulations 
to  allow  FmHA  personnel  more 
flexibility  to  release  additional  security 
and  approve  subordinations  for  insured 
loans,  and  more  flexibility  to  approve 
subordinations  of  insured  loan  security 
for  guaranteed  loans. 

Another  concern  of  a  commenter  was 
that  the  requirement  to  pledge  all  assets 
may  result  in  some  borrowers  initially 
pledging  security  beyond  that  needed 
for  collateralization,  which  could  result 
in  additional  paperwork  to  obtain  a 
release  of  additional  security.  However, 
the  Agency  believes  this  inconvenience 
will  be  offset  by  the  increased 
protection  of  the  Government’s  interest. 
If  the  additional  security  available  is 
greatly  in  excess  of  the  basic  collateral 
required,  the  borrower  should  be  able  to 
obtain  commercial  credit  by  pledging 
these  assets.  Also,  the  paperwork 
burden  on  the  borrower  is  substantially 
less  when  a  release  of  security  is 
requested  than  it  is  for  a  loan 
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application  request.  The  Agency 
believes  this  f^al  rule  will  help  prevent 
additional  government  losses  without 
having  a  substantial  adverse  effect  on 
FmHA  borrowers. 

In  addition,  the  proposed  change  in 
§  1943.80(c)  of  subpart  B  of  part  1943 
and  S  1945.108(b)  of  subpart  O  of  part 
1945  stated  that  a  hen  will  not  be  taken 
on  chattel  property  if  it  wnll  prevent  the 
borrower  from  obtaining  credit  from 
other  sources  or  the  FmHA.  The  Agency 
has  implemented  this  proposed  change 
and  has  also  included  this  change  in 
S  1943.19(c)  of  subpart  A  of  part  1943  as 
it  was  inadvertently  left  out  of  this 
subpart  in  the  proposed  rule.  It  has  also 
been  included  in  S  1941.19(b)  of  subpart 
A  of  part  1941  in  case  an  applicant  is 
able  to  obtain  other  types  of  operating 
credit  from  other  sources  in  conjunction 
with  an  FmHA  operating  loan. 

One  commenter  stated  that  FmHA 
losses  resulting  ffom  under¬ 
collateralized  loans  in  the  1980's  were 
primarily  due  to  the  severe  farm 
depression  and  emergency  loan  > 
programs  that  were  too  liberal.  While 
the  severe  farm  depression  is  over,  the 
economic  emergency  loan  program  has 
been  repealed,  and  emergency  loan 
regulations  now  are  more  stringent,  the 
Agency  still  has  one  statutorily 
mandated  program  which  has  the 
potential  to  cause  more  Government 
losses.  The  Supplemental 
Appropriations  Act  of  1987  requires  the 
A^ncy  to  continue  to  make  annual 
operating  loans  to  delinquent  borrowers 
v^o  meet  certain  criteria.  Since  these 
delinquent  borrowers  are  not  required  to 
pay  principal  or  interest  on  debts  other 
than  the  annual  operating  loan  and  any 
supplier  credit  needed  for  the  current 
crop,  the  borrowers'  net  wwth  is  likely 
to  continue  to  erode.  Providing 
assistance  as  required  by  this  law  and 
the  possibility  of  future  declines  in  the 
farm  economy  are  additional  reasons  to 
require  the  pledging  of  all  assets. 

An  introductory  text  has  been  added 
in  S  1941.19(b)  of  subpart  A  of  part  1941, 
§  1943.19(b)  of  subpart  A  of  part  1943, 

S  1943.60(b)  of  subpart  B  of  part  1943, 
and  §  1945.169(b)  of  subpart  D  of  part 
1945  to  instruct  the  County  Supervisor  to 
clearly  document  in  the  Hie  which 
exceptions  are  being  used  when  a  lien  is 
not  l^ing  taken  on  all  assets. 

Other  changes  in  S§  1941.19(b). 
1943.19(b).  1943.69(b}.  and  1945.169(b) 
have  been  made  to  briber  clarify  when 
a  lien  will  not  be  taken  on  property.  The 
Agency  has  omitted  the  exception  in 
each  of  these  sections  that  stated  in  the 
proposed  rule  that  a  lien  would  not  be 
taken  on  property  that  did  not  have 
liquidation  value.  Although  certain 
property  might  not  have  liquidation 


value  at  the  time  a  loan  is  made,  the 
Agency  has  decided  to  take  a  lien  on 
such  property  as  it  could  have  equity  in 
the  hiture.  These  additional  liens,  thus, 
may  aid  in  preventing  losses  to  the 
Government 

The  Agency  had  proposed  to  remove 
§  1945.16^e)  of  subpart  D,of  part  1945. 
This  section  allows  the  loan  approval 
official  to  ac€:ept  the  available  collateral 
and  the  applicant's  repayment  ability  as 
security  for  an  emergency  loan,  when 
adequate  security  is  not  available  as  a 
result  of  a  disaster  and  when  certain 
other  conditions  are  met.  Since  this  is  a 
statutory  requirement  this  section  will 
not  be  removed. 

Sections  1943.24(g}  and  1945.156(b)(3) 
have  been  removed  as  unnecessary  in 
light  of  the  changes  made  in  this  rule. 
These  paragraphs  concern  the  sale  and/ 
or  pledge  of  non-essential  assets  to 
FmHA  as  a  condition  for  receiving  a 
loan.  All  security  requirements  for 
SS  1943-A  and  1945-^  are  now  covered 
in  §§  1943.19  and  1945.169,  respectively. 

Paragraph  (c)(4)  of  §  1945.175 
concerned  taking  a  lien  on  real  estate  as 
“additional  security."  Paragraph  (c)(6) 
addressed  the  use  of  abbreviated 
appraisals  when  borrower  equity  would 
adequately  secure  the  loan.  These 
paragraphs  were  removed  as 
unnecessary  given  the  changes  made  in 
this  regulation.  Paragraph  (c)(l]  also  has 
been  revised  to  remove  all  exceptions  to 
the  appraisal  requirement  for  real  estate 
security.  This  change  makes  the 
paragraph  consistent  with  newly 
designated  (c)(4)  which  provides  no 
exceptions  to  the  appraisal  requirements 
for  chattel  security. 

In  response  to  public  concern  that  the 
lien  on  all  assets  policy  would  adversely 
affect  the  borrower's  ability  to  graduate 
or  obtain  outside  credit.  §  1962.17(c]  of 
subpart  A  of  part  1962  has  been  revised 
to  provide  the  County  Supervisor  with 
more  flexibility  to  release  chattel  liens 
when  adequate  security  will  be 
available  after  the  release.  Chattel  liens 
now  may  be  released  for  any  authorized 
Farmer  Programs  loan  purpose.  The 
prior  regtilation  was  more  restrictive  in 
that  it  only  allowed  releases  for 
essential  expenses.  Section  1962.30  also 
has  been  revised  to  provide  the  loan 
approval  official  with  more  flexibility  to 
approve  subordinations  when  FmHA's 
security  interest  will  not  be  adversely 
affected.  Paragraph  (b)(1)  referencing  a 
subordination  for  an  annual  production 
loan  to  a  delinquent  borrower  has  been 
removed.  The  Agency  believes  this 
paragraph  was  redundant  as  S  1962.17 
now  states  that  chattel  liens  can  be 
released  for  any  authorized  Parmer 
Programs  purpose.  Newly  designated 
paragraph  (b)(6)  was  revised 


accordingly  to  reference  the  broadened 
authority  to  make  advances  for  any 
authorized  Farmer  Programs  loan 
purpose. 

As  with  chattel  release  provisions, 

§  1965.12  of  subpart  A  of  part  1965  hM 
been  revised  to  broaden  the  FmHA 
official’s  authority  to  grant 
subordinations  for  any  authorized 
Farmer  Programs  loan  purpose  subject 
to  certain  conditions.  Paragraph  (a)(6)  of 
this  section  also  has  been  removed.  It 
provided  for  allowing  subordinations 
only  if  the  borrower's  ability  to  repay 
the  FmHA  loan  was  improv^  or  was 
necessary  to  place  the  borrower’s 
operation  on  a  sound  basis.  This 
restriction  was  felt  to  be  too  subjective 
and  is  unnecessary  to  retain  in  light  of 
the  other  revisions  to  the  section. 
Paragraph  (a)(7)  is  also  removed 
because  it  stated  that  loan  funds 
resulting  from  the  subordinations  could 
not  conflict  with  loan  purposes, 
restrictions  or  requirements.  This 
paragraph  is  no  longer  necessary  in  light 
of  FmHA's  broadened  authority  to 
approve  subordinations  for  any 
authorized  Farmer  Programs  loan 
purpose.  The  remaining  paragraphs  in 
existing  subsection  (a)  were  renumbered 
and  additional  paragraphs  were  added 
which  previously  appeared  in 
subsection  (b).  Since  subsection  (a)  now 
addresses  the  purposes  for  which 
subordinations  may  be  granted, 
subsection  (b)  was  revised  to  reflect  the 
conditions  for  granting  subordinations 
when  a  member  of  an  entity  wishes  to 
obtain  financing  for  the  member's 
individual  operation.  This  was  a 
necessary  addition  given  the  Agency’s 
decision  to  take  a  lien  on  all  the  assets 
of  not  only  the  entity  but  also  all  of  the 
entity's  members. 

Section  1965.25(a)  has  been  revised  to 
permit  the  release  of  additional  security 
that  is  owned  by  members  of  an  entity 
in  certain  cases.  Now  real  estate  owned 
by  entity  members  may  be  released  if  it 
is  needed  to  finance  a  separate 
operation,  the  remaining  security  will 
adequately  secure  the  loan,  and  a 
subordination  cannot  be  approved  for 
the  same  purpose.  Existing  subsection 
(a)  concerning  the  release  of  additional 
security  for  a  loan  was  deleted  as 
inconsistent  with  the  Agency’s  policy  to 
take  a  lien  on  all  borrower  assets.  Under 
the  new  policy,  there  will  be  no 
“additional  security"  to  be  released 
without  compensation.  Furthermore. 

S  1965.13  adequately  addresses  the 
conditions  for  FmHA  release  of  real 
estate  security. 

Section  1980.106(a)(1)  (iii)  and  (iv)  of 
subpart  B  of  part  1980  has  been  revised 
to  include  additional  situations  when 
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subordinations  can  be  approved,  and  to 
clarify  security  conditions  when  the 
lender  has  made  a  guaranteed  loan  and 
an  unguaranteed  loan  to  the  same 
borrower. 

Several  administrative,  grammatical, 
and  reference  changes  Have  been  made 
in  the  final  rule  to  prov^ide  clarification 
and  consistency. 

List  of  Subjects 

7  CFR  Part  1941 

Crops.  Livestock.  Loan  programs — 
Agriculture,  Rural  areas.  Youth. 

7  CFR  Part  1943 

Credit.  Loan  programs — Agriculture. 
Recreation.  Water  resources. 

7  CFR  Part  1945 

Agriculture,  Disaster  assistance. 
Intergovernmental  relations.  Livestock. 
Loan  programs — Agriculture. 

7  CFR  Part  1951 

Account  servicing.  Credit  Loan 
programs — Agriculture.  Loan 
programs — ^Housing  and  community 
development  Low  and  moderate  income 
housing  loans — Servicing,  Debt 
restructuring . 

7  CFR  Part  1962 

Crops.  Government  property. 

Livestock.  Loan  programs — A^culture. 
Rural  areas. 

7  CFR  Part  1965 

Foreclosure.  Loan  programs — 
Agriculture,  Rural  areas. 

7  CFR  Part  1980 

Agriculture,  Loan  programs — 
Agriculture. 

Therefore,  chapter  XVIIL  title  7,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  1941-OPERATING  LOANS 

1.  The  authority  citation  for  part  1941 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989;  5  U.S.C.  3G1;  7  CFR 
2.23:  7  CFR  2.70. 

Subpart  A— Operating  Loan  Policies. 
Procures,  and  Authorizations 

2.  Section  1941.16  is  amended  by 
revising  the  second  sentence  of 
paragraph  (b)(2)  to  read  as  follows: 

§  1941.18  Rates  and  tarms. 

e  e  *  e  e 

(b) *  *  • 

(2)  *  •  *  When  an  OL  loan  for  annual 
production  purposes  is  scheduled  for 
repayment  in  one  installment,  the 
installment  must  fall  due  no  later  than 


16  months  from  the  date  of  loan 
closing.  •  •  * 

*  •  a  •  • 

(3)  Section  1941.19  is  amended  by 
removing  paragraph  (b):  by 
redesignating  paragraph  (a)  as  (b)  and 
adding  an  introductory  text;  by 
redesignating  the  introductory  text  of 
the  section  as  paragraph  (a)  and  revising 
it;  by  redesignating  newly  redesignated 
paragraphs  (b)(1)  through  (b)(4)  as  (b)(3) 
throu^  (b)(6).  respectively,  and  adding 
new  paragraphs  (b)(1)  and  (b)(2);  and  by 
revising  newly  redesignated  paragraph 
(b)(4)  to  read  as  follows: 

$1941.19  Security 

(a)  Real  estate  and  chattels.  The  loan 
must  be  secured  by  a  first  lien  on  all 
property  or  products  acquired, 
produced,  or  reRnanced  with  loan  funds 
and  by  additional  security  consisting  of 
the  best  lien  obtainable  on  all  other 
assets  owned  by  the  applicant.  When  a 
loan  is  made  to  an  individual  applicant, 
the  loan  approval  o^icial  will  require 
the  best  lien  obtainable  on  all  assets 
owned  by  the  applicant.  When  a  loan  is 
made  to  an  entity,  the  loan  approval 
official  will  require  the  best  lien 
obtainable  on  all  assets  owned  by  the 
applicant  and  all  assets  owned  by  all 
members  of  the  entity.  Different  lien 
positions  on  real  estate  are  considered 
separate  and  identifiable  collateral.  In 
unusual  cases,  the  loan  approval  official 
may  require  a  cosigner  as  defined  in 
$  1910.3  (d)  of  subpart  A  of  part  1910  of 
this  chapter  or  a  pledge  of  security  from 
someone  other  than  the  borrower(s). 
Generally,  a  pledge  of  security  is 
preferable  to  a  cosigner.  Liens  may  be 
subordinated  to  another  lender  in 
accordance  with  $  1962.30  of  subpart  A 
of  part  1962  of  this  chapter  when  the 
subordination  will  help  the  borrower  to 
accomplish  the  objectives  of  the  loan. 

(1)  Security  will  include,  but  is  not 
limited  to,  the  following:  Land,  buildings, 
structures,  fixtures,  machinery, 
equipment,  livestock,  livestock  products, 
growing  crops,  stored  crops,  inventory, 
supplies,  accounts  receivable,  certain 
cash  or  special  cash  collateral  accounts, 
marketable  securities,  certificates  of 
ownership  of  precious  metals,  and  cash 
surrender  value  of  life  insurance. 

(2)  Security  will  also  include 
assignments  of  leases  or  leasehold 
interests  having  mortageable  value, 
revenues,  royalties  form  mineral  rights, 
patents  and  copyrights,  and  pledges  of 
security  by  third  parties. 

(3)  Advice  on  obtaining  security  will 
be  received  from  OGC  when  necessary. 

(b)  Exceptions.  The  County  Supervisor 
will  clearly  document  in  the  file  when 
security  is  not  taken  for  any  of  the 
following  reasons; 


(1)  A  lien  will  not  be  taken  on 
property  when  it  will  prevent  the 
applicant  or  members  of  an  entity 
applicant  from  obtaining  operating 
credit  from  other  sources. 

(2)  A  lien  will  not  be  taken  on 
property  that  could  have  significant 
environmental  problems/costs  (e.g., 
known  or  suspected  undergit^und 
storage  tanks  or  hazardous  wastes, 
contingent  liabilities^  wetlands, 
endangered  species,  historic  i)roperties). 
Guidance  is  provided  in  part  U,  item  H 
of  exhibit  A  of  fihHA  instruction  422.1 
(available  in  any  FmHA  office)  as  to  the 
action  to  be  taken  when  the  appraiser 
indicates  that  the  property  is  subject  to 
any  hazards,  detriments  or  limiting 
co^itions. 

*  *  A  •  * 

(4)  A  lien  will  not  be  taken  on 
subsistence  livestock;  cash  or  special 
cash  collateral  accounts  to  be  used  for 
the  fanning  operation  or  for  necessary 
living  expenses;  all  types  of  retirement 
accounts;  personal  vehicles  necessary 
for  family  living  or  farm  operating 
purposes;  household  goods;  and  small 
tools  and  small  equipment,  such  as  hand 
tools,  power  lawn  mowers,  and  other 
similar  items  not  needed  for  security  : 

purposes . 

*•*  • 

§  1941.19  (Amended) 

4.  Section  1941.19  is  amended  by 
removing  the  word  “Agricultural"  in  the 
first  sentence  of  paragraph  (f)(1).  by 
removing  the  word  “Farm"  in  paragraph 
(f)(2).  and  by  changing  the  word  “may" 
to  “will"  in  the  first  sentence  of 
paragraph  (g)  introductory  text. 

5.  Section  1941.25  is  amended  by 
revising  paragraphs  (a)  (1)  and  (2)  and 
adding  paragraph  (3)  to  read  as  follows: 

§1^1.25  Appraisals. 

(a)  *  *  * 

(1)  When  an  initial  loan  is  made,  a 
chattel  appraisal  is  required  on  all 
chattel  property  owned  by  the  applicant, 
and  on  chattel  property  to  be  acquired 
when  the  item  can  be  specifically 
identified. 

(2)  When  a  subsequent  loan  is  made, 
a  chattel  appraisal  is  required  when: 

(i)  Refinancing  chattel  debt 

(ii)  The  existing  chattel  appraisal  is 
more  than  2  years  old. 

(3)  A  real  estate  appraisal  is  required 
when  real  estate  is  taken  as  security. 

*  A  A  A  * 

§  1941.33  (Amsndsdl 

6.  Section  1941.33  is  amended  by 
changing  the  words  “any  special”  to 
“all"  in  paragraph  (b)(2)(ii). 


Federal  Registw  /  Vol.  57.  No:  84  /  'Hmrsday,  A^ril  30,  1992  /  Rules  and  Regulations  '18677 


PART  1943— FARM  OWNERSHIP.  SOU. 
AND  WATER  AND  RECREATION 

7.  The  authority  citation  for  part  1943 
continues  to  read  as  follows: 

Authority:  7  US.C  1989;  5  U.S.C.  301;  7  C31t 
2^  and  2.70. 

Subpart  A— Inaured  Farm  OwneraNp 
Loan  PoMdee,  Proceduree,  and 
Authorizationa 

8.  Section  1943.16  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)(1)  to  read  as  follows: 

§  1943.14  Loan  purposes. 

*  *  a  a  • 

(c)  *  *  * 

(1)  Funds  may  be  used  to  pay  for 
development  costs  on  land  owned  with 
defective  title  or  on  land  in  which  the 
applicant  owns  an  undivided  interest, 
provided: 

a  *  a  a  a  a 

§  1943.14  [Anwnded] 

9.  Section  1943.18(b)  introductory  text 
is  amended  by  adding  the  word  “of*  in 
front  of  the  wmd  “assistance”  in  the 
third  sentence;  by  changing  the 
reference  in  paragra{di  (b)(1)  horn 

“fi  19434  (i)"  to  "ft  19434.”  and  by 
changing  the  reference  in  paragraph 

(b) (3)  from  “ft  1924.8"  to  “ft  1924m” 

10.  Section  1943.19  is  amended  by 
removing  the  paragraphs  (d)  and  (Q  and 
redesignating  paragraphs  (e),  (g)  and  (h) 
as  (d),  (e)  and  (f).  respectively.  ^ 
adding  introductory  text  to  the  section; 
and  by  revising  paragraphs  (a),  (b)  and 

(c)  to  read  as  follows: 

ft  1943.19  Security. 

Each  FO  loan  will  be  secured  by  real 
estate,  or  by  real  estate  and  a 
combination  of  chattels  and/or  other 
security. 

(a)  Real  estate  security.  (1)  When  a 
loan  is  made  to  an  individiial  applicant, 
the  loan  approval  official  will  require 
the  beet  lira  obtainable  on  all  assets 
owned  by  the  appHcant.  When  a  loan  is 
made  to  an  entity,  the  loan  approval 
official  will  require  the  best  lien 
obtainable  on  all  assets  owned  by  the 
applicant  and  all  assets  owned  by  all 
members  of  the  entity. 

(2)  Security  will  indude,  but  is  not 
limited  to,  the  following:  land,  buildings, 
structures,  fixtures,  machinery, 
equipment  livestock,  livestock  products, 
growing  crops,  stored  crops,  inventory, 
supplies,  accounts  receivable,  certain 
cash  or  special  cash  collateral  accounts, 
marketal^  securities,  certificates  of 
ownership  of  precious  metals,  and  cash 
surrender  value  of  life  insurance. 

(3)  Security  will  also  indude 
assignments  of  leases  or  leasehold 


interests  having  mortgageable  value, 
revenues,  royalties  from  mineral  rights, 
patents  and  copyrights,  and  pledges  of 
security  by  thM  parties. 

(4)  A  first  lien  is  required  on  real 
estate,  when  available  In  addition, 
loans  will  be  secured  by  a  junior  lien  on 
real  estate  provided: 

(i)  Prior  lien  instruments  do  not 
contain  provisions  for  future  advances 
(except  for  taxes,,  insurance,  other  costs 
needed  to  protect  the  security,  or 
reasonable  foreclosure  costs), 
cancellation,  siimmary  forfeiture,  or 
other  dauses  that  may  jeopardize  the 
Government’s  interest  or  the  applicant’s 
ability  to  pay  the  FO  loan  unless  any 
such  undesirable  provisions  are  limited, 
modified,  waived  or  subordinated 
insofar  as  the  Govenunent  is  concerned. 

(ii)  Agreements  are  obtained  fiom 
prior  lienholders  to  give  notice  of 
{foreclosure  to  FmHA  whenever  State 
law  or  other  arrangements  do  not 
require  such  a  notice.  Any  agreements 
needed  «vill  be  obtained  as  provided  in 
subpart  B  of  part  1927  of  this  chapter, 
except  as  modified  by  the 
"Memorandum  of  Understanding-FCA- 
FmHA,”  FntHA  Instruction  2000-R 
(available  in  any  FmHA  office). 

(5)  Advice  on  obtaining  security  will 
be  received  from  OGC  when  necessary. 

(6)  The  designated  attorney,  title 
insurance  company,  or  the  OGC  will 
furnish  advice  on  obtaining  security 
when  a  life  estate  is  involved. 

(7)  Any  loan  of  $10XXX)  or  less  may  be 
secmred  by  the  best  lien  obtainable 
without  title  clearance  or  legal  service 
as  required  in  subpart  B  of  part  1927  of 
this  chapter  provided  the  County 
Supervisor  believes  from  a  sear^  of  the 
County  records  that  the  applicant  can 
give  a  mortgage  on  the  farm.  This 
exception  to  title  clearance  will  not 
apply  when: 

(i)  The  loan  is  made  simultaneously 
with  that  of  another  lender, 

(ii)  Land  is  to  be  {uirchased. 

(iii)  This  provision  conflicts  with 
program  regulations  of  any  other  FmHA 
loan  being  made  simultaneously  with 
the  FO  loan. 

(8)  The  Departments  of  Agriculture 
and  Interior  have  agreed  that  FmHA 
loans  may  be  made  to  Native  Americans 
and  secured  by  real  estate  when  title  is 
held  in  trust  or  restricted  status.  When 
security  is  so  taken  on  real  estate  held 
in  trust  or  restricted  status:  ’ 

(i)  The  applicant  will  request  the 
Bureau  of  Indian  Affairs  (BIA)  to  furnish 
Title  Status  Reports  to  the  Cotinty 
Supervisor,  and 

(ii)  The  BLA  approval  will  be  obtained 
on  tte  mortgage  after  it  has  been  signed 
by  the  applicant  and  any  other  pculy 
whose  signature  is  required. 


(b)  Exceptions.  The  County  Supervisor 
will  clearly  document  in  die  file  when 
security  is  not  taken  for  any  of  the 
following  reasons: 

(1)  A  lien  will  not  be  taken  on 
property  that  could  have  significant 
environmental  problems/costa  (e.g.. 
known  or  suspected  undergrou^ 
storage  tanks  or  hazardous  wastes, 
contingent  liabilities,  wetlands, 
endangered  species,  historic  properties). 
Guidance  is  provided  in  part  II.  item  H 
of  exhibit  A  of  FmHA  instruction  422.1 
(available  in  any  FmHA  office)  as  to  the 
action  to  be  taken  when  the  appraiser 
indicates  that  the  property  is  subject  to 
any  hazards,  detriments  or  hmiting 
conditions. 

(2)  A  lien  will  not  be  taken  on 
property  that  cannot  be  made  subject  to 
a  valid  lien. 

(3)  A  lien  will  not  be  taken  on 
subsistence  livestock:  cash  or  special 
cash  collateral  accounts  to  be  used  for 
the  farming  operation  or  for  necessary 
family  living  expenses;  all  types  of 
retirement  accounts;  personal  vehicles 
necessary  for  family  living  or  farm 
operating  purposes;  household  goods; 
and  small  tools  and  small  equipment, 
such  as  hand  tools,  power  lawn  mowers, 
and  other  similar  items  not  needed  for 
security  purposes. 

(4)  When  title  to  a  livestock  or  crop 
enterprise  is  held  by  a  contractor  under 
a  written  contract  or  the  enterprise  is  to 
be  managed  by  the  applicant  under  a 
share  lease  agreement,  an  assignment  of 
all  or  part  of  the  applicant’s  share  of  the 
income  will  be  taken.  A  form  approved 
by  OGC  will  be  used  to  obtain  the 
assignment. 

(5)  A  lien  will  not  be  taken  on 
marginal  land,  including  timber,  when  a 
softwood  timber  (ST)  loan  is  secured  by 
such  land. 

(c)  Chattel  security.  Loans  will  be 
secured  by  chattels  subject  to  the 
following  conditions: 

(1)  Taking  a  lien  on  chattels  will  not 
prevent  the  applicant  (h*  members  of  an 
entity  applicant  firam  obtaining 
operating  credit  fiom  other  sources  or 
the  FmHA. 

(2)  A  first  lien  will  be  taken  on 
equipment  or  fixtures  bought  with  loan 
funds  whenever  such  property  cannot  be 
included  in  the  real  estate  lien. 

(3)  Chattel  security  Kens  will  be 
obtained  and  kept  effective  as  notice  to 
third  parties  as  provided  in  subpart  B  of 
Part  1941  and  subpart  A  of  part  1962  of 
this  chapter. 

•  •  •  •  • 

§1943.19  lAmsndstf) 

11.  In  ft  1943.19,  newly  redesignated 
paragraph  (f)  is  amended  by  changing 
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the  reference  "paragraph  (g)"  to 
"paragraph  (e)." 

§  1943.24  [Amsmted] 

12.  Section  1943.24  is  amended  by 
removing  paragraph  (g)  and  by 
redesignating  paragraphs  (h)  through  (1) 
as  paragraphs  (g)  through  (k). 
respectively. 

§  1943.32  (Amended] 

13.  Section  1943.32(a)  is  amended  by 
removing  the  entry  to  FmHA  Form 
Number  443-17,  "Agreement  to  Sell 
Nonessential  Real  Estate." 

§  1943.33  [Amended] 

14.  Section  1943.33  is  amended  by 
changing  the  words  "any  special”  to 
"all"  in  paragraph  (b)(2)(ii). 

§1943.38  (Amended] 

15.  In  S  1943.38,  paragraph  (a)  is 
amended  by  changing  ^e  reference 
"§  1943.19(b)(4)"  to  "5  1943.19(a)(7)". 

Subpart  B— Insured  Soil  and  Water 
Loan  Policies,  Procedures,  and 
Authorizations 

16.  Section  1943.66(h)(1)  introductory 
text  is  revised  to  read  as  follows; 

§  1943.66  Loan  purposes. 

a  '  e  a  a  a 

(h)  *  *  * 

(1)  Such  a  loan  may  be  made  on  land 
with  defective  title  owned  by  the 
applicant  or  on  land  in  which  the 
applicant  owns  an  undivided  interest 
providing; 

a  a  a  a  a  ' 

§  1943.66  [Amended] 

17.  Section  1943.68(c)  is  amended  by 
adding  the  word  “of '  in  front  of  the 
word  “assistance"  in  the  third  sentence. 

18.  Section  1943.69  is  amended  by 
removing  paragraph  (d):  by 
redesignating  paragraphs  (e),  (f).  (g)  and 
(h)  as  paragraphs  (d),  (e),  (f)  and  (g), 
respectively;  by  adding  introductory  text 
to  ^e  section;  and  by  revising 
paragraphs  (a),  (b),  (c),  and  the 
introductory  text  of  newly  redesignated 
paragraph  (d)  to  read  as  follows: 

§  1943.69  Sscurlty. 

Each  SW  loan  will  be  secured  by  real 
estate,  chattels,  other  security, 
leaseholds  or  a  combination  of  these. 

(a)  Real  estate  security.  (1)  When  a 
loan  is  made  to  an  individual  applicant, 
the  loan  approval  official  will  require  . 
the  best  lien  obtainable  on  all  assets 
owned  by  the  applicant.  When  a  loan  is 
made  to  an  entity,  the  loan  approval 
official  will  require  the  best  lien 
obtainable  on  ell  assets- owned  by  the 
applicant  and  all  assets  owned  by  all 
members  of  the  entity. 


.  (2)  Security  will  include,  but  is  not 
limited  to,  the  following:  Land,  buildings, 
structures,  fixtures,  machinery, 
equipment..live8tock,  livestock  products, 
growing  crops,  stored  .crops,  inventory, 
supplies,  accounts  receivable,  certain  • 
cash  or  special  cash  collateral  accounts, 
marketable  securities,  certificates  of 
ownership  of  precious  metals,  and  cash 
surrender  value  of  life  insurance. 

(3)  Security  will  also  include 
assignments  of  leases  or  leasehold 
interests  having  mortgageable  value, 
revenues,  royalties  from  mineral  rights, 
patents  and  copyrights,  and  pledges  of 
security  by  thi^  parties. 

(4)  A  first  lien  is  required  on  real 
estate,  when  available.  In  addition, 
loans  will  be  secured  by  a  junior  lien  on 
real  estate  provided; 

(i)  Prior  lien  instruments  do  not 
contain  provisions  for  future  advances  > 
(except  for  taxes,  insurance,  other  costs 
needed  to  protect  the  security,  or  • 
reasonable  foreclosure  costs),- 
cancellation,  summary  forfeiture,  or  • 
other  clauses  that  may  jeopardize  the 
Government’s  interest  or  the  applicant’s 
ability  to  pay  the  SW  loan  unless  any 
such  undesirable  provisions  are  limited, 
modified,  waived  or  subordinated 
insofar  as  the  Government  is  concerned. 

(ii)  Agreements  are  obtained  from 
prior  lienholders  to  give  notice  of 
foreclosure  to  FmHA  whenever  State 
law  or  other  arrangements  do  not 
require  such  a  notice.  Any  agreements 
needed  will  be  obtained  as  provided  in 
subpart  B  of  part  1927  of  this  chapter, 
except  as  modified  by  the 
"Memorandum  of  Understanding-FCA- 
FmHA,"  FmHA  Instruction  2000-4t 
(available  in  any  FmHA  office). 

(5)  Advice  on  obtaining  security  will 
be  received  from  OGC  when  necessary. 

(6)  The  designated  attorney,  title 

insurance  compcmy,  or  OGC  will  furnish 
advice  on  obtaining  security  when  a  life 
estate  is  involved.  -  ‘ 

(7)  Any  loan  of  $10,000  or  less  may  be 
secured  by  the  best  lien  obtainable 
without  title  clearance  or  legal  services 
as  required  in  subpart  B  of  part  1927  of 
this  chapter,  provided  the  County 
Supervisor  believes  fit>m  a  search  of  the 
County  records  that  the  applicant  can  ^ 
give  a  mortgage  on- the  farm.  'This 
exception  to  title  clearance  will  not 
apply  when: 

(i)  The  loan  is  made  simultaneously 
with  that  of  another  lender. 

(ii)  This  provision  conflicts  with 
program  regulations  of  any  other  FmHA 
loan  being  made  simultaneously  with 
the  SW  loan. 

(8)  The  Departments  of  Agriculture 
and  Interior  have  agreed  that  FmHA 
loans  may  be  made  to  Native  Americans 
and  secured  by  real  estate  when  title  is 


held  in  trust  or  restricted  status.  When 
security  is  so  taken  on  real  estate  held 
in  trust  or  restrictive  status: 

(i)  The  applicant  will  request  the 
Bureau  of  Indian  Affairs  (BIA)  to  furnish 
Title  Status  Reports  to  the  County 
Supervisor;  and 

(ii)  The  BIA  approval  will  be  obtained 
on  the  mortgage  after  it  has  been  signed 
by  the  applicant  and  any  other  party  . 
whose  signature  is  required. 

(b)  Exceptions.  The  County  Supeiyisor 
will  clearly  document  in  the  file  when 
security  is  not  taken  for  any  of  the 
following  reasons: 

(1)  A  lien  will  not  be  taken  on 

property  that  could  have  significant 
environmental  problems/costs  (e.g., 
known  or  suspected  underground 
storage  tanks  or  hazardous  wastes, 
contingent  liabilities,  wetlands, 
endangered  species,  historic  properties). 
Guidance  is  provided  in  part  II,  item  H 
of  exhibit  A  of  FmHA  instruction  422.1 
(available  in  any  FmHA  office)  as  to  the 
action  to  be  taken  when  the  appraiser 
indicates  that  the  property  is  subject  to 
any  hazards,  detriments  or  limiting 
conditions.  '  .  . 

(2)  A  lien  will  not  be  taken  on 
property  that  cannot  be  made  subject  to 
a  valid  lien. 

(3)  A  lien  will  not  be  taken  on 
subsistence  livestock;  cash  or  special 
cash  collateral  accounts  to  be  used  for 
the  farming  operation  or  for  necessary 
family  living  expenses;  all  types  of 
retirement  accounts;  personal  vehicles 
necessary  for  family  living  and  farm 
operating  purposes;  household  goods; 
and  small  tools  and  small  equipment, 
such  as  hand  tools,  power  lawn  mowers, 
and  other  similar  items  not  needed  for 
security  purposes. 

(4)  When  title  to  a  livestock  pr  crop 
enterprise  is  held  by  a  contractor  under 
a  written  contract  or  the  enterprise  is  to 
be  managed  by  the  applicant  under  a  * 
share  lease  agreement,  an  assignment  of 
all  or  part  of  die  applicant’s  share  of  the 
income  will  be  taken.  A  form  approved 
by  OGC  will  be  used  to  obtain  the 
assignment. 

(5)  A  lien  will  not  be  taken  on 
marginal  land,  including  timber,  when  a 
softwood  timber  (ST)  loan  is  secured  by 
such  land. 

(c)  Chattel  security.  hoAns  will  be 
secured  by  chattels  subject  to  the  ~ 
following  conditions: 

(1)  Taking  a  lien  on  diattels  will  not 
prevent  the  applicant,  Or  members  of  an 
entity  applicant,  from  obtaining 

=  operating  credit  from  other  sources  or 
the  FmHA. 

(2)  A  first  lien  will  be  taken  on 
equipment  or  fixtures  bought  with  loan 
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funds  whenever  such  property  cannot  be 
included  in  the  real  estate  lien. 

(3)  When  a  loan  is  made  only  for  the 
purchase  of  shares  of  water  stock,  such 
stock  will  be  pledged  or  assigned  as 
security  for  the  loan. 

(4)  If  there  is  no  real  estate  security 
available  and  a  lien  is  taken  on  chattels 
only,  the  loan  cannot  be  over  $100,000 
and  must  be  scheduled  for  repayment 
within  20  years  or  the  useful  life  of  the 
security,  whichever  is  less. 

(5)  dhattal  security  will  be  obtained 
and  kept  effective  as  notice  to  third 
parties  as  provided  in  subpart  B  of  part 
1941  and  subpart  A  of  part  1962  of  this 
chapter. 

(d)  Loans  secured  by  leaseholds.  A 
loan  will  be  secured  by  a  mortgage  on 
the  leasehold  if  it  has  negotiable  value 
and  is  able  to  be  mortgaged,  subject  to 
the  following: 

•  •  «  •  « 

$1943.69  (Amended] 

19.  In  $  1943.69,  newly  designated 
paragraph  (d)(3)(vi)  is  amended  by 
changing  the  word  “ligation”  to 
"litigation”,  aiid  newly  redesignated 
paragraph  (g)  is  amended  by  changing 
the  reference  “paragraph  (g)”  to 
“paragraph  (f).” 

S  1943.73  (Amended] 

20.  In  S  1943.73,  the  last  sentence  in 
paragraph  (a)  introductory  text  is 
amended  by  adding  the  word  “are” 
before  the  work  “planned.” 

$194343  [Amended] 

21.  Section  1943.83  is  amended  by 
changing  the  words  “any  special”  to 
“all”  in  paragraph  (b)(2)(ii]. 

$  1943.88  (Amended] 

22.  In  $  1943.88,  paragraph  (a)  is 
amended  by  changing  the  reference 
“paragraph  1943.69(b)(5)‘*  to  “paragraph 
1943.69(a)(7),”  and  the  first  sentence  of 
paragraph  (c)  is  amended  to  add  the 
word  “the”  in  front  of  the  word 
“applicant.” 

PART  1945— EMERGENCY 

23.  The  authority  citation  for  part  1945 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480;  5 
U.S.C  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  0— Emergency  Loan  Policies, 
Procedures  and  Authorizations 

$  1945.168  [Amended] 

24.  Section  1945.156  is  amended  by 
removing  paragraph  (b)(3). 

25.  Section  1945.169  is  amended  by 
revising  the  section  heading;  by 
removing  the  Introductory  text  and 
paragraphs  (e)  through  (i);  by 


redesignating  paragraphs  (b),  (c)  and  (d), 
as  (c),  (d)  and  (e),  and  paragraphs  (j) 
through  (r)  as  (f)  throu^  (n), 
respectively;  by  revising  paragraph  (a) 
and  newly  redesignated  paragraph  (d) 

(1)  and  (3):  and  by  adding  new 
paragraph  (b)  to  read  as  follows: 

$  1945.169  Security. 

(a)  Real  estate  and  chattels. 

Emergency  loans  made  for  subtitle  B 
(operating)  purposes  will  be  secured  by 
a  first  lien  on  the  crop(s)  and/or 
livestock  and  livestodc  products  being 
financed  with  EM  loan  funds  and  by 
additional  security  consisting  of  the  best 
lien  obtainable  on  all  other  assets 
owned  by  the  applicant.  Emergency 
loans  made  for  subtitle  A  (real  estate) 
purposes  will  be  secured  by  a  lien  on  all 
assets. 

(1)  When  a  loan  is  made  to  an 
individual  applicant,  the  loan  approval 
official  will  require  the  best  lien 
obtainable  on  all  assets  owned  by  the 
applicant.  When  a  loan  is  made  to  an 
entity,  the  loan  approval  official  will 
require  the  best  lien  obtainable  on  all 
assets  owned  by  the  applicant  and  all 
assets  owned  by  all  members  of  the 
entity. 

(2) '  Security  for  loans  will  include,  but 
is  not  linfited  to,  the  following:  land, 
buildings,  structures,  fixtures, 
machinery,  equipment,  livestock, 
livestock  products,  growing  crops, 
stored  crops,  inventory,  supplies, 
accounts  receivable,  certain  cash  or 
special  cash  collateral  accounts, 
marketable  securities,  certificates  of 
ownership  of  precious  metals,  and  cash 
surrender  value  of  life  insurance. 
Security  will  also  include  assignments  of 
leases  or  leasehold  interests  having 
mortgageable  value,  revenues,  royalties 
from  mineral  rights,  patents  and 
copyrights,  and  pledges  of  security  by 
third  parties. 

(3)  The  same  collateral  may  be  used 
to  secure  two  or  more  loans  made, 
insured  and/or  guaranteed,  to  the  same 
borrower.  Accordingly,  when  an  EM 
loan  is  made  to  an  indebted  FmHA 
guaranteed  loan  borrower,  a  junior  lien 
may  be  taken  on  the  same  chattels  and/ 
or  real  estate  that  serves  as  collateral 
for  the  guaranteed  loan(s). 

(4)  Advice  on  obtaining  security  will 
be  received  from  OGC  when  necessary. 

(b)  Exceptions.  The  County  Supervisor 
will  clearly  document  in  the  file  when 
security  is  not  taken  for  any  of  the 
following  reasons: 

(1)  A  lien  will  not  be  taken  on 
property  that  could  have  significant 
environmental  problems/costs  (e.g.,  , 
known  or  suspected  underground 
storage  tanks  or  hazardous  wastes, 
contingent  liabilities,  wetlands. 


endangered  species,  historic  properties). 
Guidance  is  provided  in  part  II.  item  H 
of  exhibit  A  of  FmHA  instruction  422.1 
(available  in  any  FmHA  office)  as  to  the 
action  to  be  taken  when  the  appraiser 
indicates  that  the  property  is  subject  to 
any  hazards,  detriments  or  limiting 
conditions. 

(2)  A  lien  will  not  be  taken  on 
property  that  cannot  be  made  subject  to 
a  valid  tien. 

(3)  A  lien  will  not  be  taken  on 
subsistence  livestock;  cash  or  special 
cash  collateral  accounts  to  be  used  for 
the  farming  operation  or  for  necessary 
family  living  expenses:  all  types  of 
retirement  accounts:  personal  vehicles 
necessary  for  family  living  and  farm 
operating  purposes;  household  goods; 
and  small  tools  and  small  equipment, 
such  as  hand  tools,  power  lawn  mowers, 
and  other  similar  items  not  needed  for 
security  purposes. 

(4)  When  title  to  a  livestock  or  crop 
enterprise  is  held  by  a  contractor  under 
a  written  contract  or  the  enterprise  is  to 
be  managed  by  the  applicant  under  a 
share  lease  agreement,  an  assignment  of 
all  or  part  of  the  applicant’s  share  of  the 
income  will  be  taken.  A  form  approved 
by  OGC  will  be  used  to  obtain  the 
assignment. 

(5)  A  lien  will  not  be  taken  on 
marginal  land,  including  timber,  when  a 
softwood  timber  (ST)  loan  is  secured  by 
such  land. 

(6)  When  a  loan  is  made  for  real 
estate  purposes,  a  lien  will  not  be  taken 
on  chattels  if  it  will  prevent  the 
applicant,  or  members  of  an  entity 
applicant,  from  obtaining  operating 
credit  from  other  sources  or  the  FmHA. 

(7)  Chattel  security  liens  will  be 
obtained  and  kept  effective  as  notice  to 
third  parties  as  provided  in  subpart  B  of 
part  1941  and  subpart  A  of  part  1962  of 
this  chapter. 

•  *  •  «  *  A 

(d)  Personal  and  corporate  guarantees 
by  cosigners.  (1)  *rhe  loan  approval 
official  may  require  additional  personal 
and/or  corporate  guarantees  by  a 
cosigner(s).  including  guarantees  from 
parent,  subsidiary  or  afiiliated 
companies;  relatives  of  the  applicant;  or 
any  other  willing  party  having  equity  in 
mortgageable  assets.  The  loan  approval 
official  will  require  that  such  guarantees 
be  secured  by  collateral  which  has 
equity  value. 

#  A  «  •  * 

(3)  When  security  is  taken  under 
paragraph  (d)  of  this  section,  chattel 
security  will  be  serviced  in  accordance 
with  subpart  A  of  part  1962  of  this 
chapter.  Real  estate  security  will  be 
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serviced  in  accordance  with  aabpart  A 
of  part  1985  of  Ihta  che^^icff. 

9t«4S.r69  lAmendadt 
*  *  •  «  • 

26.  In  i  194&169.  aew^r  cedesi^ated 
paragraph  (0(3)  is  amended  by  changing, 
the  reference  “pa^agEaph  UK3)*‘  to 
“paragraph  (0^**;  newly  redesignated 
paragraph  (^4)  introductory  text  is 
amended  by  dianging  the  r^rence 
“paragraplte  (iJ(lfc  (2)  and  (3)**  to 
“peiragraphs  (0(1^  (2)  and  t3)“iand 
newly  redesignated  paragraph  (jltSt  is 
amerided  by  changing  the  reference 
“paragraph  (n)(ir  to  "paragraph  OKI)  ** 

27.  Section  1945.175  is  amended  by 
removing  paragraphs  tp)(4^and  Cc)(6^  by 
redesignating,  paragraph  [c)(5}  as  (c)(4): 
by  changing  the  reference  in  paragraph 

(c) (3)  from  "1 1945.169(T)(tr  to 

§  1945.109{n)(l);"  and  by  revising 
paragraph  (c)(1)  introductory  text  to 
read  as  follows: 

S  1945.175  ptomilnB  mmI 

apprtfsaia. 

9*9** 

(C)*  *  ‘ 

(1)  Real  estate  appraisals  will  be 
completed,  la  Form  FniKA  422-1, 
“Appraisal  Report — Farm  Tract,"  or 
Form  FmHA  1922-8,  Residential 
Appratsai  Report"  for  farm  resd  estate 
or  residential  farm  real  estate, 
respectively,  by  an  FmHA  employee 
authorized  to  make  faim  appraisals,: 
when  real  estate  is  taken  as  security  Cor 
the  EM  loan.  The  rights  to  mining' 
products,,  ^avel  oik.  gas,  coal,  or  other 
minerals  will  be  considered  a  portion  of 
the  security  and  will  be  specifically 
included  as  a  part  of  the  appraised  vtdue 
of  the  real  estate  securing  Ae  loans 
usii^  Form  FmHA  1922-11,  "Appraisal 
for  Mineral  Rights." 

9  9  9.9  9. 

28.  In  section  1945;183,  paragraph 

(d) (1)  is  revised  to  read  as  follows: 

$1945.183  Loan  approval  ardiaapprovat 

9  tr  9r  «  9t 

(d) - 

(1)  The  loan  approval  official  will' 
date,  sign  and  distribute  Form  FmHA 
1940^1  in  accordance  with  the  FMt  and 
set  forth  all  security  requirements  and 
any  special  conditions  of  approval'  in  the 
appropriate  section  on  Form  FmHA 
1940-1. 

9  9  9  9  9 

PART  1951— 8ERVICINQ  AND 
COLLECTIONS 

29.  The  authority  citation  for  part  1951 
is  revised  to  read  as  Collowa: 


Aaliioii^  rUi&C  >989;  42  U,SXI1480t  S 
U.S:C.  302;.7CFR  2:23  aad  Z7a 

Subpart  A— AocounC  Servicing  PoOctea 

S1954l99  lAmandsdl 

30.  Section  1951.19  is  amended  by 
removing  paragraph  («)fS)'  and  by 
redesignating  paragraphs  (aK^  and 

(a) (7)  as  paragraphs  (a)(5)  and  (a)(fi). 

PART  1962^-PERSONAL  PROPERTY 

31.  The  anthority  ciiatiMt  for  part  1962 
continues  tosead  as  fblibws: 

Authority;  7  ir.SC.  1989:  S  U  S.C.  301: 7  CFR 
2.23  and  t.70. 

SubpaitA  Servicing  and  Lkyddatton 
of  Ctwilel  Sacertty 

32.  Section  1962.17  is  amended  by 
removing  pachgraph  (c)(6).  and  by 
revisiiig  paragraph  (gK5)  to  read  as 
follows: 

$1962:17  Oisposat  of  chattel  sccurfty,  use 
of  pcocesds  and  fsloase  of  9en, 

9  9  9  9r  9 

(c) - 

(5)  Liens  on  separate  items  of  chattels 
can  be  released  to  another  creditor  for 
any  authorized  Farmer  Programs  loan 
purpose  when  it  has  been>  determtoed  by 
a  current  appraisal  that  the  value  of  the 
remaining  security  is  substantially 
greater  than  the  remaining  FmHA  debt. 

9  9  9  9  9 

33.  Section  1962J0  is  amended  by 
revising  para^aph  (a):  by  removing' 
paragraf^  (b)(1)!  and  redesignating 
para^aphs  (bK2)  through  (b)(9)  as  (b)(1)! 
through  (b)(^.  respectively;  and  by 
reviaing.  newly  redesignated  paragraqdis 

(b) (1).  (bK4),  (b)(5);:  and  (bH5)  toread  as 
follows: 

$  1962.30  Suborifination  and  waiver  of 
FmHA  Hens  of  chattel  tecurlfy. 

(a)  Purposes.  Subject  to  the  limitatioas 
set  out  in  paragraph  (b).  of  this  section.. 
FmHA  chattel  liens  piay  be 
subordinated  to  a  lien  of  another 
creditor  to  permit  that  creditor  to  lend 
for  any  authorized  Fanner  Programs 
loan  purpose  provided  FmHA’s  security 
interest  will  not  be  adversely  affected. 

(b)  Limitations. 

(1)  An  FmHA  lien  prtority  should  be 
subordinated  to  the  noaoFmHA 
creditor's  lien  only  so  far  as  crops, 
livestock  increase,  feeder  livestock,  or 
other  normal  farm  income  security  is 
concerned.  If  the  non-FmHA  lend^  will 
not  make  a  loan  unless  FmHA  agrees  to 
subordinate  more  of  its  priority.  FmHA 
may  subordinate  any  li^  it.  holds  on 
basic  chattel  security.  The  FmHA  should 
not  give  up  any  more  of  ks  priority  on 
basic  chattel  security  than  is.  cd>8olutely 


necessary  toprovide  the  noa-FmHA 
lender  with  the  security  it  requires. 

9*999 

(4)  A  subordination  in  fovor  of  only 
one  creditor  wtif  be  outstanding- at  any 
one  time  in  connection  with  the  same 
security. 

(Sf  A  subordination  may  also  be 
executed  to  enable  a  borrower  to  obtaiu 
necessary  en^  insuriance  if  the  creditor 
to  whom  a  subordination  has  been  given 
on  that  crop  consents  m  wiMng  to 
payment  of  the  Insurance  premiums 
fiom  the  crop  or  insurance  proceeds. 
When  a  subordinatioa  is  executed  to* 
enable  the  borrower  to  obtain  crop 
insurance  on  crops  under  lien  to  FmHA. 
the  borrower  wifi  assign  the  insurance 
proceeds  to  FmHA  or  name  PmKA  in 
the  loss-payable  clause  of  the  policy. 

(6)  Waivers  of  FmHA  lien  priority, 
instead  of  subordinations,  may  be 
executed  in  favor  of  a  creditor  who  has 
made  or  will  make  advaiiGesfbr  any 
authorized  Fanner  Programs  loan 
purpose. 

9  9  9  9  9 

PART  1965— REAL  PROPERTY 

34.  The  authority  citation  for  part  1965 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42Cr.S.C  14801 S 
tI.S.C.  301;  7  CFR  2.23  and  2.70; 

Subpart  A— Servicing  of  Reid  Estate 
Security  for  Fanner  Program  Loans 
and  Certain  Note-Only  C^ses 

35.  Section  1965.12  is  amended  by 
revising  the  heading,  of  the  section  and 
the  int^uctory  text  of  paragraph  (a):, 
by  changing  the  reference  “1965.34(er  to 
"$  1965.34(a)”  in  the  first  sentence  of  die 
introductory  text;  by  removing 
para^aphs  (aMl6)i  aj^  (a)t7){.  by 
redesignating  paragraplte-(a:)(8)  and 
(a)(9)ias(aH5)  and  (a)(7);  respectively: 
by  adding,  new  paragraphs  (a4(5);  (aM^> 
(a)(10),  (a)(ll);  (a)(12)  and  (a}(13);  by 
changing  the  reference 

“§  1965.12(b)(2)(ii)(D)”  to  “this  section” 
in  the  second  sentence  of  paragraph.  (I): 
and  by  revising  paragraph  (b).  the  first 
sentence  in  paragraph  (eK2}'  and 
paragraph  (g)  to  read  as  follows: 

$196512  SufaordiwatiOB  of  FmMA 
RKKtgage. 

9  *  *  -9  9 

(a)  Conditions  for  subordinatioTr.  A 
8ub(^ination  may  bo  granted  for  any 
authorized  Farmer  Programs  loan 
purpose  subject  to  the  fbll'owing 
conditions: 

9  .'9.  9  9'*  9 

(8)  When  a  non-farm'  tiaet  secures  an 
SFH  loan,  the  other  lender's  funds  will- 
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only  be  used  for  the  same  purposes  and 
with  the  same  limitations  Oiat  would  be 
applicable  if  an  SFH  loan  were  made. 

(9)  When  additional  land  is  to  be 
acquired  with  proceeds  horn  the 
sulK>rdination,  Form  FmHA  440-2, 
“County  Committee  CertiHcation  or 
Recommendation.”  will  be  completed 
before  the  subordination  is  approved.  A 
subordination  for  purchase  of  additional 
land  will  not  be  approved  without 
favorable  recommendation  of  the 
County  Committee. 

(10)  Any  proposed  development  will 
be  planned  and  performed  in 
accordance  with  subpart  A  of  part  1924 
of  this  chapter,  or  in  a  manner  directed 
by  the  creditor  and  agreed  to  by  FmHA 
which  reasonably  attains  the  objectives 
of  subpart  A  of  part  1924  of  this  chapter. 

(11)  Funds  used  to  develop  or  to 
acquire  land  will  be  handled  as 
prescribed  in  subpart  A  of  part  1902  of 
this  chapter.  If  the  creditor  will  not 
permit  the  use  of  a  supervised  bank 
account,  FmHA  and  the  creditor  may 
agree  to  another  arrangements  which 
will  assure  that  funds  will  be  spent  for 
the  planned  purposes. 

(12)  In  cases  of  land  purchase  or 
exchange  of  property,  the  FmHA  will 
obtain  a  valid  mortgage  on  the  acquired 
land.  Title  clearance  and  loan  closing 
will  be  required  as  for  an  initial  or 
subsequent  FO  loan,  as  appropriate.  The 
mortgage  will  be  recorded  when  the 
suborctoation  is  delivered  to  the  other 
lender. 

(13)  When  FmHA  subordinates  its  lien 
to  that  of  another  lender  when  the 
primary  purpose  of  the  new  loan  funds 
is  not  to  reduce  the  existing  FmHA  loan, 
written  justification  for  allowing  the 
subordination  must  be  prepared  and 
made  a  part  of  the  borrower’s  case  file. 
The  approval  ofiicial  will  decide 
whether  or  not  to  allow  the 
subordination  based  on  the  following 
factors,  which  should  be  addressed  in 
the  written  justification: 

(i)  The  new  loan  funds  must  be 
needed  to  accomplish  the  objectives  in 
§  1965.2  of  this  subpart; 

(ii)  The  conditions  in  paragraph  (a)(1) 
through  (a)(7)  of  this  section  must  be 
met. 

(b)  Subordination  on  real  estate 
owned  by  an  entity  mewberfs).  When 
the  borrower  is  an  entity  and  FmHA  has 
taken  real  estate  as  additional  Security 
on  property  owned  by  an  entity 
member(s).  a  subordination  for  any 
authorized  Farmer  Programs  loan 
purpose  may  be  approved  when  it  is 
needed  for  the  entity  member(s)  to 
finance  a  separate  operation.  The 
subordination,  however,  may  be 
approved  only  if  it  does  not  leave  the 


FmHA  indebtedness  inadequately 
secured  or  otherwise  adversely  afiected. 

•  •  #  •  • 

(e)  *  •  * 

(2)  *  *  *  County  Supervisors  and 
District  Directors  may  approve 
subordinations  for  any  authorized 
Farmer  Programs  loan  purpose  when  the 
FmHA  indebtedness  plus  the 
subordinations  does  not  exceed  the 
offidal's  approval  authority  for  the 
type(s)  of  loan(s)  as  outlined  in  exhibit 
C  of  FmHA  instruction  1901-A.  *  *  *  - 
***** 

(g)  Reamortizing  existing  FmHA  debts 
o^er  than  SFH.  l^e  County  Supervisor, 
District  Director,  or  State  Director  (as 
appropriate)  may  consent  to  a 
reamortization  of  an  existing  FmHA 
debt  when  a  subordination  is  granted  to 
the  debt  of  another  lender.  The 
reamortization  will  be  allowed  only 
when  the  borrower  cannot  reasonably 
be  expected  to  meet  Installments  when 
due.  Reamortizations  of  Farmer  Program 
loans  will  be  processed  in  accordance 
with^subpart  S  of  part  1951  of  chapter. 
Reamortization  of  SFH  loans  will  be 
processed  in  accordance  with  subpart  G 
of  part  1951  of  this  chapter.  Refer  to 
8  1965.34(f)  of  this  subpart  if  an  NP  loan 
is  involved. 

36.  Section  1965.25  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

8 1965.25  Rele— e  of  FmHA  mortgage 
without  monetary  conakteration  In  certain 
cmM_ 

***** 

(a)  Additional  real  estate  security 
owned  by  an  entity  member(s).  Real 
estate  owned  by  a  member(s)  of  an 
entity-borrower,  which  was  taken  as 
additional  security  for  a  loan  secured  by 
real  estate,  may  be  released  if  it  is 
needed  for  the  entity  memberfs)  to 
finance  a  separate  operation  and  the 
remaining  real  estate  adequately 
secures  the  entity  loan(s).  A  release  will 
not  be  considered  if  a  subordination  can 
be  approved  for  the  same  purpose.  The. 
County  Supervisor  will  document  in  the 
case  file  why  a  subordination  is  not 
feasible. 


PART  1980— GENERAL 

37.  The  authority  citation  for  part  1980 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989: 42  U.S.C.  1480;  5 
U.S.C  301: 7  CFR  2.23  and  2.70;  Public  Law 
100-387;  Public  Law  101-82. 

Subpart  B— Farmar  Program  Loans 

38.  Section  1980.108  is  amended  by 
revising  paragraph  (a)(1)  (iii)  and  (iv)  to 
read  as  follows: 


8 1980.108  General  provislone. 

(a)  *  *  * 

(1)  *  *  * 

(iii)  When  FmHA  and  a  guaranteed 
lender  are  involved  in  separate  loans  to 
the  same  borrower,  separate  collateral 
must  be  clearly  identified  for  both  the 
FmHA’s  loan  and  the  lender’s  loan. 
Difierent  lien  positions  on  real  estate 
are  considered  separate  collateral. 
FmHA  may  subordinate  an  interest  in 
property  which  secures  an  FmHA 
insured  loan  only  in  the  following 
circumstances: 

(A)  To  permit  a  guaranteed  lender  to 
advance  funds  and  perfect  a  security 
interest  in  crops,  feeder  livestock,  or 
livestock  products  (milk.  eggs,  wool, 
etc.). 

(B)  When  the  lender  requesting  the 
guarantee  needs  the  subordination  of 
FmHA’s  real  estate  lien  to  maintain  its 
lien  position  when  servicing  or 
restructuring. 

(C)  When  the  lender  requesting  the 
guarantee  is  refinancing  the  debt  of 
another  lender  and'FmHA’s  Hen  position 
on  real  estate  security  will  not  be 
adversely  affected. 

(ivj  When  the  lender  is  involved  in 
both  a  guaranteed  loan  and  an 
unguaranteed  loan  to  the  same 
borrower,  the  following  will  apply: 

(A)  Loans  secured  by  chattels.  When 
there  will  be  like  collateral  for  each 
loan,  the  guaranteed  loan(s)  must  be 
adequately  secured  by: 

(1)  A  lien  on  separate  collateral  that  is 
clearly  identifiable;  or 

(2)  A  lien  of  higher  priority  if  the  same 
collateral  is  used  to  secure  both  loans. 
When  the  same  collateral  seciures  both 
loans,  the  lender  must  agree  in  writing 
that  scheduled  installments  on  the 
guaranteed  loan  will  be  paid  first. 

(B)  Loans  secured  by  real  estate. 
When  the  same  collateral  is  used  to 
secure  both  loans,  the  guaranteed  loan 
must  be  secured  by  a  lien  on  separate 
collateral  that  is  clearly  identifiable. 
Different  lien  positions  on  real  estate 
are  considered  separate  and  identifiable 
collateral.  The  lender  must  agree,  in 
writing,  that  scheduled  payments  on  the 
guaranteed  loan  will  be  paid  first.  In  the 
event  of  liquidation  of  real  estate 
security,  proceeds  will  be  applied  in 
order  of  lien  priority. 
***** 

Dated:  February  26, 1992. 

Roland  R.  Vautour, 

Under  Secretary  for  Small  Community  and 
Rural  Development 
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